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Arising out of Order-in-Original No. NIP/5794t05798/AC/2016-Reb fRfw: 30/3/2017 issued by
Assistant Commissioner, Central Tax, Ahmedabad-South
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M/s Halewood Laboratories Pvt. Ltd.
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application. as
the one may be against such order, to the appropriate authority in the following way :

IRE TRBR BT TTAETVT SATdE :
Revision application to Government of india :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid
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(ii) In case of any loss of goods where the loss oceur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b) In'case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.

(m Hﬁ?j&ﬁﬁﬁﬂﬂﬂﬁﬂﬁﬂ*ﬁﬁiﬁm(ﬁﬁmmﬁ?ﬁﬁ)ﬁﬂhmwwgﬂ

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is cornmunicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied-by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Sectipn_ 35B/ 35E of CEA, 1944 an appzal lies to :-
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(a) To the west regional bench of Customs, Excise & Sefvice Tax Appellate'TribunaI (C‘EST.AT) at
0-20, New WNetal Hospital Compound, Meghani Nagar, Ahmedabad : 380 018. in case of
appeals other than as mentioned in para-2(i) (a) above. .
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any rominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I itcm
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appeliate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is @

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded"” shall include:
(i amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Cradit taken;
(i)  amount payable under Rule 6 o° the Cenvat Credit Rules.
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in view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s. Halewood Laboratories Pvt Ltd., Plot No. 319/320, Phase- II,
GIDC, Vatva, Ahmedabad. (hereinafter referred to as the ‘appellant’) has filed the
present appeals against the following Orders-in-Originals (hereinafter referred to as
‘impugned orders’) paséed by the Assistant Commissioner, Div-III, Central Excise,

Ahmedabad-I Commissionerate. (hereinafter referred to as ‘adjudicating authority’);

Sr. OIO No. 010 date Appeal No. Amount of
No. rebate
claims

rejected in
OlI0
)

MP/5795/AC/2016-Reb | 30.03.2017 | V2(30)30/Ahd-1/2017-18 58,940/-
MP/5796/AC/2016-Reb | 30.03.2017 | V2(30)31/Ahd-1/2017-18 59,265/-
MP/5797/AC/2016-Reb | 30.03.2017 | V2(30)32/Ahd-1/2017-18 | 1,15,399/-
MP/5798/AC/2016-Reb | 30.03.2017 | V2(30)33/Ahd-1/2017-18 97.218/-

| ] L o

9. The facts of the case, in brief, are that the appellants are engaged in export of oral
rehydration salts (ORS) on claim of rebate of duty under Rule 18 of Central Excise Rules,
2002 read with notification No.21/2004-CE (NT) dated 06.09.2004, the appellant had

filed five rebate claims on 24.11.2016 along with its relevant documents. On scrutiny, it

was noticed that : Qj

(i),  one of the rebate claim was filed after 61 days from the expiry of one year from

the date of export;

(ii) three rebate claims were filed after 20 days from the expiry of one year from the

date of export;

(iii)  one rebate claim was filed after 15 days from the expiry of one year from the date

of export.

Therefore, show cause notices were issued to the appellant for rejecting the rebate claims
as time barred under the provisions of Section 11 B of Central Excise Act, 1944 which

was later on rejected vide the impugned orders.

& ﬁam;?,
e RAL Gs,/;‘g’%
£-3

&

3. Being aggrieved, the appellant has filed the present appeals on the grounds that
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they are claiming rebate of duty paid on excisable materials used in production of]

exported goods under Rule 18 of Central Excise Rules, 2002 read with notification
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1 MP/5794/AC/2016-Reb | 30.03.2017 | V2(30)29/Ahd-1/2017-18 15,034/- ‘O C
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N0.21/2004-CE (NT) dated 06.09.2004; that the Government has substituted the word
“shall be lodged” by “Shall be lodged, before the expiry of the period specified under
section 11B of the Central Excise Act, 1994 vice Notification No. 21/201.6-CE (NT)
dated 01.03.2016 and as all their exports had been made prior to 01.03.2016 so the
limitation for presentation of rebate claim is not applicable in this case. The appellant has
relied on case laws in the case of M/s Dorcas Market Makers Pvt Ltd [2015 (321) ELT
45] & [2012 (281) ELT 227], M/s. Gravita India Ltd [2016 (334) ELT 321] and M/s.
Ruby Mills Ltd. [ 2015 (329) E.L.T. 621 (Tri.- Mumbai)] where in it has been held that
rebate claim under Rule 18 of Central Excise Rules, 2002 is not subject to Section 11B of

the Central Excise Act, 1994,

4, Personal hearing in the matter was held on 30.11.2017 wherein Shri R.R Dave,
Consultant appeared on behalf of the appellant. He reiterated the grounds of appeal and

further requested to allow the appeals.

5. I have gone through the facts of the case and submissions made in the appeal
memorandum as well as during the personal hearing. In the instant case, the appellant had
exported oral rehydration salts on claim of rebate of duty paid on excisable materials used
in manufacturing of exported goods under Rule 18 of Central Excise Rules, 2002 read
with notification No.21/2004-CE (NT) dated 06.09.2004 and filed five rebate claims on
24.11.2016. The adjudicating authority has rejected the rebate claim as time barred, in
terms of provisions of Section 11B of Central Excisz Act, 1994. While rejecting the claim
as time barred, the adjudicating authority has relied on Government of India’s decision in

the case of M/s Vee Excel Drugs & Pharma Pvt Ltd [2012 (283) ELT 305].

6. In the instant case, I observe that the appellant delayed in filing the above appeals
by 1 day. In terms of proviso to Section 85(3A) of the Finance Act, 1994, I condone the
delay in filing the appeals.

7. The appellant in their grounds of appeal has argued that the Government
substituted the words “shall be lodged” by “shall be lodged, before the expiry of the
period specified under section 11B of the Central Excise Act, 1994 vide notification No.
21/2016-CE (NT) dated 01.03.2016 and as in their case, all their exports were made prior
to 01.03.2016 when the substitution was made, the limitation for presentation of rebate
claim, is not applicable to in their case. This argument is not tenable mainly because, of

the following:

7.1.  Section 11B stipulates that any person claiming refund of any duty of excise and
interest may make an application for refund to ths Assistant Commissioner of Central
Excise, or as the case may be, to the Deputy Commissioner of Central Excisc before the
expiry of one year from the relevant date in such form and manner as may be prescribed
and that application shall be accompanied by such documentary or other evidence
establishing, inter alia, the duty paid character of the goods. Explanation (A) to Section

&

11B specifically provides that the expression 'refund' includes rebate of duty of excise on
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excisable goods exported out of India_or on excisable materials used in the manufacture

of goods which are exported out of India. Since the statutory provision for refund in

Section 11B brings within its purview, a rebate of excise duty on goods exported out of
India or materials used in the manufacture of such goods, Rule 18 of the Central Excise
Rules, 2002, cannot be read independent of the requirement of limitation, prescribed in
Section 11B. Explanation (B) defines the expression 'relevant date which is as under:

(a) in the case of goods exported out of India where a refund of excise duty paid is
available in respect of the goods themselves or, as the case may be, the excisable
materials used in the manufacture of such goods, -

(i) if the goods are exported by sea or air, the date on which the ship or the
aircraft in which such goods are loaded, leaves India, or
(i) if the goods are exported by land, the date on which such goods pass the

frontier, or
(iii) if the goods are exported by post, the date of despatch of
goods by the Post Office concerned to a place outside India

Thus in view of the foregoing, as is evident from para 2, the rebate claims were filed after
one year from the date on which the goods were exported and therefore, thie adjudicating

authority was correct in holding that the rebate claim is hit by limitation.

7.2 Even otherwise, I find that the Government’s intention has been clearly spelt out.
Notification No. 21/2016-CE (NT) dated 01.03.2016, amending the notification No.
21/2004-CE (NT) dated 06.09.2004, clearly shows the intention of the Government that
the claim shall be lodged before the expiry of the period specified under section 118 of
the Central Excise Act, 1944, In view of the conscious decision taken by the Government
to adhere to the time limit prescribed under section 11B of the Central Excise Act, 1994,
the argument of the appellant that because his exports were prior to the date of the
substitution, the time period would not be applicable, is not a tenable argument. The
substitution though prospective, would be of no help to the appellant since, Section 11B,
which governs all rebates, clearly specified the time limit under which the rebate claims
were to be filed. In view of the foregoing reasoning, I do not find any reason to interfere
with the Order - in- Originals passed by the adjudicating authority, rejecting the rebate

claim on the aspect of limitation.

8. I find that the appellant has relied on case laws of M/s Dorcas Market Makers Pvt

Ltd. [2015(321) ELT 45] & [2012 (281) ELT 227], M/s. Gravita India Ltd [2016 (334) '

ELT 321] and M/s. Rtu Mills Ltd. [ 2015 (329) E.L.T. .-621] (Tri.- Muhubai)] wher'eiin it
has been held that rebate claim under Rule 18 of Central Excise Rules, 2002 is not
subject to Section 11B bf the Central Exbise Act. 1994, Howevér, [ observe that the
Government of India in the case of M/s Indo Rama Textiles Ltd, reported at [2015 (330)
ELT 807] held that for filing rebate claim under Rule 18, it is subject to compliance of
provisions of Section 11B Central Excise act, 1994 as refund includes rebate as per

Explanation (A) thereof. The relevant para is reproduced below:

“9.2  As per Explanation (4) 10 Section 11B, refund includes rebate of duty of excise on
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excisable goods exported out of India or excisable materials used in the manufacture of
goods which are exported. As such the rebate of duty on goods_exported is allowed under
Rule 18 of Central Excise Rules, 2002 read with Notification No. 19/2004-C.E. (N.T.),
dated 6-9-2004 subject to the compliance of provisions of Section 11B of Central Excise
Act, 1944. The Explanation ‘A’ of Section 11B hkas clearly stipulated that refund of duty
includes rebate of duty on exported goods. Since the refunds claim is to be filed within one
year firom the relevant date, the rebate claim is also required to be filed within one year
Jfom the relevant date.

Therefore, as per the statute, the rebate claims werz required to be filed within one year

from the date of export.

9. I observe that Government of India’s decision in the case of M/s Vee Excel Drugs
& Pharma Pvt Ltd [2012 (283) ELT 305] has upheld that the rebate claim is required Lo
be filed within one year of the relevant date as stipulated in Section 11B and there is no
provision under Section 11 B to condone any delay. The Government of India, while
pronouncing the said decision, relied on the judgment of Hon’ble Supreme Court in the
case of Collector Land Acquisition Anantnag & others v Mst. Katji & Others [1987 (28)
ELT 185] and UOI v Kirloskar Pneumatics Company [1996 (84) ELT 401]. The
judgment in the case of Collector Land Acquisition Anantnag & others v Mst. Katji &
others has been held that the delay is to be condoned when it is within the limit of the
statute and when there is no such condonable limit vrescribed in the statute, then there is
no discretion to any authority to extend the time. Further, the judgment in the case of UOI

v Kirloskar Pneumatics Company [1996 (84) ELT 401] reads as under:

“10..... Yet the question is whether items permissible for the High Court to direct the
authorities under the Act to act contrary 1o the aforesaid statutory provision. We do not
think it is, even while acting under Article 226 of the Constitution. The power conferred
by Article 226/227 is designed 10 effectuate the law, to enforce the Rule of luw and to
ensure that the several authorities and organs cf the State act in accordance with law. It
cannot be invoked for directing the authorities to act contrary to law. In particular, the
Customs authorities, who are the creatures of the Customs Act, cannot be directed 10
ignore or act contrary lo Section 27, whether before or afier amendment. May be the
High Court or a Civil Court is not bound by the said provisions but the authorities under
the Act are. Nor can there be any question of the High Court clothing the authorities with
its power under Article 226 or the power of a civil court. No such delegation or
conferment can ever be conceived. We are, therefore, of the opinion that the direction
contained in clause (3) of the impugned order is unsustainable in law. When we
expressed this view during the hearing Mr. Hidayatullah requested that in such a case
the matter be remitted to the High Court and the High Court be left fiee to dispose of the
writ petition according to law.”

10. I further rely on Hon’ble High Court of Gujarat’s decision in case of M/s Indian
il Corporation Ltd [2016 (342) ELT 48-Guj], wherein it has been held that limitation
for filing refund claim is not merely a procedural requirement. In this regard, the Hon’ble
court held that Section 11 B of the Central Excise Act, 1994 is clear and there is no
indication in it that limitation period of one year, could be extended on sufficient cause

being shown.

11.  In view of above discussion and following the decision of Hon’ble Supreme Court

of India in the case of UOI v Kirloskar Pneumatics Company supra and decision of

Government of India, I am in agreement with the adjudicating authority that the rebat
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claims in question are hit by limitation of time. In the circumstances, the appeals filed by

the appellant are rejected.
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12.  The appeals filed by the appellant stands disposed of in above terms.
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Superintendent (Appeals)
Central Tax, Ahmedabad

BY R.P.A.D.

To,

M/s Halewood Laboratories Pvt. Ltd,
Plot No. 319/320,

Phase- I, GIDC,

Vatva, Ahmedabad.

Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.

2. The Commissioner of Central Excise, Ahmedabad South.

3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad South
4. The Dy./Asstt. Commissioner, Central Excise, D:vision -1II, Ahmedabad South
5. Guard file

6. P. A. file.

Qé:/i\

oG5,
RS oy >
S \%
ES >
i 5
"7, Bonind &
RN Y
TR S LR
e T
\ A
S




