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Arising out of Order-in-Original No. MP/5794to5798/AC/2016-Reb~: 30/3/2017 issued by
Assistant Commissioner, Central Tax, Ahmedabad-South

er 37ftaaf ar -;:wi l;!ci tr(ff Name & Address of the Appellant/ Respondent
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Ahmedabad

al{ an# za 37qt 3mararias rm at ? i as z sn u zaenfe1R Ra mr em 3rf)an?i zt
or9 zu g+tr 3ma wd a aar &1

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application. as
the one may be against such order, to the appropriate authority in the following way :

anraal qrteru 3maaa
Revision application to Government of India :

(1) a€ta snaa zca sf@fzT1, 1994 c#t" 'cITT1 3Tffi'I ~ mrn1 lT1;! i:n,rc;rr c5 ~ ii ~ 'cITT1 <ITT '3'Cl-'cTR! cl'; ~11.ffl •;•hJ•li
a aifa uylera 3maaa 37fa fra, 1-Tffif x-R<ITTx. fa rianra, Ga Ram, q)ft if#a , ftaa cfrq rqa , ire mi, { rs#t
· 110001 <ITT c#t" "1Fll "<fl1%1;! I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, .Jeevan Deep Building, Parliament Street. l·Jc:w
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by firsi
proviso to sub-section (1) of Section-35 ibid :

(ii) <I~ l'.f1c1 c#t" mf.r 7f, lTT1wf ii Ga h4 zTR alafa rwgrm at 3ru arar j zu fat rwgrw% : ~r?
aquemn ima um ; mi ii, a ff ugt zut ugn # a? az fa8h aam a fa#) rugrn i t ura a5 fuu; b
ha g& st I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to anotl1er during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture cf the goods which are exported to any country
or territory outside India.

() zuf? zycas at «pa f [an an?a a az (ura r qr bi) f.rmn Fcn<lr <T1TT ma st
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('m) 'l'fRc'f # ag fat rg, zu gar frn:nfffil i:m;! ~ ITT lCff:>! m fcTfrr:rrur 11 ~ ~ qjT,if ·i,r,:1 l!\; '3'ctllC:·;i

zca # fw:ma it ana a are fa8l rz zut wefrfa ?1

(l;J) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(i) zuf zyc pr parf w,:rr 'I-ITT('[ a as (aura zur per at) frn:mr Fcnm Tfm l=JR,[ ID 1

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if 5area #l sn zrcen aqr # fRq ail sz@ afe m-1 # nu{ ? sit ha sr?gr uit ~"'fl erm ~ci
frmi:f # 4afa 3nrga, arfa # era qrfu; cfT ~~ITT <flc; if fa arf@frm (i.2) 1998 tTRT 109 i;r;rf

~ fcl,cr ~ ID I

(d) Cr.edit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.'109
of the Finance (No.2) Act, ·J 998.

(1) a{ta Garza zcn (r4a) frrra4), 2oo1 a Pu o sifa faff{e sa in sgg--s at yfzii i,
)fa am?gr a uR am2gr fa Reita al ma #f a-ml vi 3r8la am?gr #6 ai-at 1fzii a r
~~fcnm islFTT ~rf%1; I '3'f,cfi m2:1 i!RRll ~- cITT ~ m 3W'ffi t.'fRT 35-~ if RtT\fuf c.ff1 <ti 'ljlJciF'I
a rd me; t3I--6 art #t >I@ 1-j'J m~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 20C1 within 3 months from the date on vvhich
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfcl'wf 31fcrc:rf tB m2.T ;:,rci'f ~ «IITI 'C;cp C1ffll ~ <T \)~ cp11 ID TIT ~ 200 /- i#m 'jTfc'IFl <l'>l ;:;Tl!.:!
3ITT ;:,m ~ «IITI "C;cp C1ffll a vrrar z m 1 ooo/- <ff tt'R, ~ c#l ~ I

The revision application shall be accompanie:! by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

v#ta zyca, ta su yen vi tau 3r4la mmf@au a JR 3r&ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ta nra grca arfefzu, 1944 c#\ <crm 35-~/35-~ m 3W'ffi:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :

(cp) qaffaa uR8a 2 (1) cfl ii cfctTT! 31jfITT cB .3R'!Tcff cB'r 3Nfc'f, 3pfrc;rr a m i Rn ya, as)u
snza zyca gi arm 3r@#ta =znznf@raw1 (free al ufa 21fr f1feat, sear a 3ii-20. ]
~ 5lft-qcc1 i:bl-l!i'3D,s, 1:rmu'i'r ~. 3li5tlc;lqli';-380C16

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New IVietal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any rominate public sector bani< of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) ff? za 3mag i a{ or?ii rrt zt ? r@ts pa site a #a cpT 'TRfA '37:fljcfff
an a fhzu um nRg ga «a @ta gy ft f frn udl arf aa fu zanfnf 3rat#la
urzneraUr at va 31ft ur taa at va am4a f@on uar &
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

:) 0-

(4)

(5)

zrnrau yen 3rf@If?ram 1g7o zqn igi@er dl 3rq--1 a aifa fetfRa fh 3garamazI
WT ~ lfl!,nfi12.Tfc, frrun:A ,7f@rat) am2z ,ta di va if u 5.6.so ha at annrz1 yet
f?:cpc WIT iAJ 'cffi%'~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

~- 3ITT ~ l=ffl-lC11 cm- friar av4 ah fuii ) 3item 3naffa fhu Grat ? ua) vftar y,
a4hu sna zya vi tarn 3an4)4ta nra@raw (araffafe1) Rzm, +os2 j fRea &

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

( l'rna It) pl 10% rd 5nT cfiz;:rT 3/far & 1zriff4s, 3rf+a.. {',,

cfitls~ t I( Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a2ar 3nz ara 3th ara a 3iara, enfinr zla "a=r st nia"(Dutv Demanded) ~ . -
(i) (Seel iun) is 1#arfifa zuf?r;
(ii) farnra 3)adFe#r rf3rv

(") (i) maz aseeam rm 6 a.a«+ ?a «f@.

es zrzuasar'far 3r4ha' igta srarRtarr ii. 3rfr' arfre} h fmr ua grafar mar ? .
C'\. C'\. ..:> •

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Flnance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 o-= the Cenvat Credit Rules.

zzr 3mar # ,fr 3r4hr qf@raw a mar szi srea 3rarar srca at aug Raffa zt ill "JTToT wcr •N ~fi>-q, '&I
3 3

10%a;arc q al srzi ha avg RaarRa gt as av # 10%2rats r Rt sr at el
3 3

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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ORDER-IN-APPEAL

Mis. Halewood Laboratories Pvt Ltd., Plot No. 319/320, Phase- II,

GIDC, Vatva, Ahmedabad. (hereinafter referred to as the 'appellant') has filed the

present appeals against the following Orders-in-Originals (hereinafter referred to as

'impugned orders') passed by the Assistant Commissioner, Div-III, Central Excise,

Ahmedabad-I Commissionerate.(hereinafter referred to as 'adjudicating authority');

Sr. OIO No. OIO date Appeal No. Amount of

No. rebate

claims

rejected in

OIO

()

1 MP/5794/AC/2016-Reb 30.03.2017 V2(30)29/Ahd-l/2017-18 15,034/-

2 MPI5795/AC/2016-Reb 30.03.2017 V2(30)30/Ahd-I/2017-18 58,940/

3 MP/5796/AC/2016-Reb 30.03.2017 V2(30)31/Ahd-l/2017-18 59,265/-

4 MP/5797/AC/2016-Reb 30.03.2017 V2(30)32/Ahd-1/2017-18 1,15,399/

5 MPI5798/AC/2016-Reb 30.03.2017 V2(30)33/Ahd-1/2017-18 97.218/

2. The facts of the case, in brief, are that the appellants are engaged in export of oral

rehydration salts (ORS) on claim of rebate of duty under Rule 18 of Central Excise Rules,

2002 read with notification No.21/2004-CE (NT) dated 06.09.2004, the appellant had

filed five rebate claims on 24.11.2016 along with its relevant documents. On scrutiny, it

was noticed that :

(i); one of the rebate claim was filed after 61 days from the expiry of one year from

the date of export;

(ii) three rebate claims were filed after 20 days from the expiry of one year from the

date of export;

(iii) one rebate claim was filed after 15 days from the expiry of one year from the date

of export.

Therefore, show cause notices were issued to the appellant for rejecting the rebate claims

as time barred under the provisions of Section 11 B of Central Excise Act, 1944 which

was later on rejected vide the impugned orders.

lara
3. Being aggrieved, the appellant has filed the present appeals on the grounds tha

they are claiming rebate of duty paid on excisable materials used in production o "' re

exported goods under Rule 18 of Central Excise Rules, 2002 read with notificatio &
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No.21/2004-CE (NT) dated 06.09.2004; that the Government has substituted the word

"shall be lodged" by "Shall be lodged, before the expiry of the period specified under

section 11B of the Central Excise Act, 1994° vice Notification No. 21/2016-CE (NT)

dated 01.03.2016 and as all their exports had been made prior to 01.03.2016 so the

limitation for presentation of rebate claim is not applicable in this case. The appellant has

relied on case laws in the case of M/s Dorcas Market Makers Pvt Ltd [2015 (321) ELT

45] & [2012 (281) ELT 227], M/s. Gravita India Ltd [2016 (334) ELT 321] and Mis.

Ruby Mills Ltd. [ 2015 (329) E.L.T. 621 (Tri.- Mumbai)] where in it has been held that

rebate claim under Rule 18 of Central Excise Rules, 2002 is not subject to Section 11 B of

the Central Excise Act, 1994.

4. Personal hearing in the matter was held on 30.11.2017 wherein Shri R.R Dave,

Consultant appeared on behalf of the appellant. He reiterated the grounds of appeal and

further requested to allow the appeals.

5. I have gone through the facts of the case and submissions made in the appeal

memorandum as well as during the personal hearing. In the instant case, the appellant had

exported oral rehydration salts on claim of rebate of duty paid on excisable materials used

in manufacturing of exported goods under Rule 18 of Central Excise Rules, 2002 read

with notification No.21/2004-CE (NT) dated 06.09.2004 and filed five rebate claims on

24.11.2016. The adjudicating authority has rejecte:1 the rebate claim as time barred, in

terms of provisions of Section 11 B of Central Excise Act, 1994. While rejecting the claim

as time barred, the adjudicating authority has relied on Government of India's decision in

the case ofM/s Vee Excel Drugs & Pharma Pvt Ltd [2012 (283) ELT 305].

6. In the instant case, I observe that the appellant delayed in filing the above appeals

by 1 day. In terms of proviso to Section 85(3A) of the Finance Act, 1994, I condone the

delay in filing the appeals.

7. The appellant in their grounds of appeal has argued that the Government

substituted the words "shall be lodged" by "shall be lodged, before the expiry of the

period specified under section I1B ofthe Central Excise Act, 1994 vide notification No.

21/2016-CE (NT) dated 0 1.03.2016 and as in their case, all their exports were made prior

to 0 1.03.2016 when the substitution was made, the limitation for presentation of rebate

claim, is not applicable to in their case. This argument is not tenable mainly because, of

the following:

7. I. Section 11B stipulates that any person claiming refund of any duty of excise and

interest may make an application for refund to the Assistant Commissioner of Central

Excise, or as the case may be, to the Deputy Commissioner of Central Excise before the

expiry of one year from the relevant date in such form and manner as may be prescribed

and that application shall be accompanied by such documentary or other evidence

establishing, inter alia, the duty paid character of the goods. Explanation (A) to Section

11 B specifically provides that the expression 'refund' includes rebate of duty of excise on
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excisable goods exported out of India or on excisable materials used in the manufacture

of goods which are exported out of India. Since the statutory provision for refund in

Section 1 lB brings within its purview, a rebate of excise duty on goods exported out of

India or materials used in the manufacture of such goods, Rule 18 of the Central Excise

Rules, 2002, cannot be read independent of the requirement of limitation, prescribed in

Section 11 B. Explanation (B) defines the expression 'relevant date which is as under:

{a) in the case ofgoods exported out ofIndia where a refund of excise dutypaid is
available in respect of the goods themselves or, as the case may be, the excisable
materials used in the manufacture ofsuch goods, 
(i) if the goods are exported bv sea or air. the date on which the ship or the
aircraft in which such goods are loaded. leaves !ndia, or
(ii) if the goods are exported by land, the date on which such goods pass the

frontier, or
{iii) if the goods are exported by post, the date of despatch of
goods by the Post Office concemed to a piece outside India

Thus in view of the foregoing, as is evident from para 2, the rebate claims were filed after

one year from the date on which the goods were exported and therefore, the adjudicating

authority was correct in holding that the rebate claim is hit by limitation.

7.2 Even otherwise, I find that the Government's intention has been clearly spelt out.

Notification No. 21/2016-CE (NT) dated 01.03.2016, amending the notification No.

21/2004-CE (NT) dated 06.09.2004, clearly shows the intention of the Government that

the claim shall be lodged before the expiry of the period specified under section 11 B of

the Central Excise Act, 1944. In view of the conscious decision taken by the Government

to adhere to the time limit prescribed under section 11 B of the Central Excise Act, 1994,

the argument of the appellant that because his exports were prior to the date of the

substitution, the time period would not be applicable, is not a tenable argument. The

substitution though prospective, would be of no help to the appellant since, Section I 1 B,

which governs all rebates, clearly specified the time limit under which the rebate claims

were to be filed. In view of the foregoing reasoning, I do not find any reason to interfere

with the Order - in- Originals passed by the adjudicating authority, rejecting the rebate

claim on the aspect of limitation.

c

8. I find that the appellant has relied on case laws of Mis Dorcas Market Makers Pvt

Ltd. [2015 (321~ ELT 45] & [2012 (281) ELT 227], MIs. Gravita India Ltd [2016 (334)

· aara
TR4LG
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"9.2 As per Explanation (A) to Section 1 IB, refund includes rebate of duty of excise on

' . . . .
ELT 321] and Mis. Ruby Mills Ltd. [ 2015 (329) E.L.T.621] (Tri.- Mumbai)] where in it

has been held that rebate claim under Rule 18 of Central Excise Rules, 2002 is not

subject to Section 11 B of the Central Excise Act 1994. However, I observe that the

Government of India in the case of Mis Indo Rama Textiles Ltd, reported at [2015 (330)

ELT 807] held that for filing rebate claim under Rule 18, it is subject to compliance of

provisions of Section 11 B Central Excise act, 19;)4 as refund includes rebate as per

Explanation (A) thereof. The relevant para is reproduced below:
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excisable goods exported out of India or excisable materials used in the manufacture of
goods which are exported. As such the rebate ofduty on goods,exported is allowed under
Rule 18 of Central Excise Rules, 2002 read with Notification No. 1912004-C.E. rN.T).
dated 6-9-2004 subject to the compliance ofprovisions of Section 11B ofCentral Excise
Act, 1944. The Explanation 'A· of Section 11B has clearly stipulated that refund>cf dury
includes rebate ofduty on exported goods. Since the refunds claim is to beflied within one
yearfrom the relevant date, the rebate claim is also required to be flied within one year
from the relevant date.

Therefore, as per the statute, the rebate claims were required to be filed within one year

from the date of export.

9. I observe that Government of India's decision in the case ofMis Vee Excel Drugs
& Pharma Pvt Ltd [2012 (283) ELT 305] has upheld that the rebate claim is required to

be filed within one year ofthe relevant date as stipulated in Section 11B and there is no

provision under Section 11 B to condone any delay. The Government of India, while

pronouncing the said decision, relied on the judgment of Hon'ble Supreme Court in the

case of Collector Land Acquisition Anantnag & others v Mst. Katji & Others [l 987 (28)

ELT 185] and UOI v Kirloskar Pneumatics Company [ 1 996 (84) ELT 401]. The

judgment in the case of Collector Land Acquisition Anantnag & others v Mst. Katji &

others has been held that the delay is to be condoned when it is within the limit of the

statute and when there is no such condonable limit prescribed in the statute. then there is

no discretion to any authority to extend the time. Further, the judgment in the case of UOI

v Kirloskar Pneumatics Company [1996 (84) ELT 401] reads as under:

"JO ..... Yet the question is whether items permissible for the High Court to direct the
authorities under the Act to act contra1J1 to the aforesaid statutory provision. We do 1101
think it is, even while acting under Article 226 of the Constitution. The power conferred
by Article 2261227 is designed to effectuate the law, to enforce the Rule of law and to
ensure that the several authorities and organs cf the State act in accordance with law. It
cannot be invokedfor directing the authorities to act contra,y to law. In particular, the
Customs authorities, who are the creatures of the Customs Act, cannot be directed to
ignore or act contrary to Section 27, whether before or after amendment. May be the
High Court or a Civil Court is not bound by the saidprovisions but the authorities under
the Act are. Nor can there be any question of the High Court clothing the authorities with
its power under Article 226 or the power of a civil court. No such delegation or
conferment can ever be conceived. We are, therefore, of the opinion that the direction
contained in clause () of the impugned order is unsustainable in law. When we
expressed this view during the hearing Mr. Hidayatullah requested that in such a case
the matter be remitted to the High Court and the High Court be left.free to dispose of the
writ petition according to law."

10. I further rely on Hon'ble High Court of Gujarat's decision in case of Mis Indian

Oil Corporation Ltd [2016 (342) ELT 48-Guj], wherein it has been held that limitation

for filing refund claim is not merely a procedural requirement. In this regard, the Hon'ble

court held that Section 11 B of the Central Excise Act, 1994 is clear and there is no

indication in it that limitation period of one year, could be extended on sufficient cause

being shown.

11. In view of above discussion and following the decision of Hon'ble Supreme Court

of India in the case of UOI v Kirloskar Pneumatics Company supra and decision of

Government of India, I am in agreement with the adjudicating authority that the r/4.:;G'~!Ti·'.;\;,
{5. Boss
» ·5'3, ssos, -- .o- '4s "30.....___ ~ _.,,.. ,/'
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claims in question are hit by limitation oftime. In the circumstances, the appeals filed by

the appellant are rejected.

12. 34caaf zrt a# RR a{ 3rhta far13uhath fznsrarr
12. The appeals filed by the appellant stands disposed ofin above terms.

Art~~

(Vinod Lukose)
Superintendent (Appeals)
Central Tax, Ahmedabad

BY R.P.A.D.

To,
Mis Halewood Laboratories Pvt. Ltd,
Plot No. 319/320,
Phase- II, GIDC,
Vatva, Ahmedabad.

Copy to:

1. The ChiefCommissioner ofCentral Excise Zone, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad South.
3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad South
4. The Dy./Asstt. Commissioner, Central Excise, D:vision -III, Ahmedabacl South
5. Guard file
6. P.A. file.


